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The examination of the factors that facilitated the conclusion of joint development arrangements in Asia also demonstrated that there remain considerable obstacles before joint development in the South China Sea can be discussed in a serious and meaningful manner. The following recommendations set out steps which the claimants and in certain circumstances, other relevant stakeholders, can take to move towards a situation where joint development is a feasible dispute settlement option.
I.
Creating an Atmosphere Conducive to Joint Development
One of the main lessons learned from the existing joint development arrangements in Asia is that two conditions are necessary before there can be serious discussions on joint development arrangements. First, joint development arrangements tend to be concluded in periods where good relations existed amongst the relevant parties. Second, the parties must have the political will to make decisions which may face opposition within their countries.
Therefore, steps must first be taken to build confidence and trust among the claimants, to reinforce the underlying rationale for joint development and articulate the advantages of pursuing this option to as wide an audience as possible. On this basis the political will that is crucial to pursue discussions on joint development may be more readily engendered. There are a number of steps which can be taken.
A.
Decide on Appropriate Institutional Frameworks for Discussion and Negotiations
There is a lack of agreement on the appropriate institutional framework for discussion and negotiations on the South China Sea issues. There appears to be a lack of agreement between claimants on the forum where the South China Sea issues should be discussed and on who should be included in the discussions. The confusion on the proper forum is exacerbated by China's insistence that sovereignty disputes and competing claims be discussed bilaterally between individual claimants and by the actions of some ASEAN claimants to organise conferences and workshops which appear to be intended to internationalise the issues. There also seems to be some division on the role of ASEAN in the Spratly Islands disputes and on the role of 'Track Two' discussions.
It is suggested that ASEAN can provide a forum for discussion between the claimants without it becoming a dispute between the ASEAN claimants and China. In any case, there is little likelihood that ASEAN will have a common position since the non-claimant Members have different priorities and interests and, as a result, view the issues differently than the claimants.
Moreover, there appear to be differences even among ASEAN claimants on some issues (it should be noted that the Philippines and China both formally protested the joint submission of 1 The counterpoint here, though, is that during discussions between China and ASEAN, non-claimant States such as Indonesia and
Singapore have the potential to assist in helping find areas of common agreement among the claimants and help bring them together.
The Workshops on Managing Potential Conflicts in the South China Sea in the 1990s
demonstrated that discussions and workshops at the 'Track Two' level can play an important role. 2 'Track Two' meetings are between non-government experts and government officials who attend in their personal capacity. This makes it much easier to discuss sensitive issues and brainstorm about possible solutions. It also enhances understanding and builds trust. The parties have also agreed to work toward the adoption of a legally binding code of conduct (COC) for the South China Sea. The ASEAN member States are attempting to reach a general consensus on the principles to be contained in the COC, after which they will enter into discussions with China, although the possibility of this being concluded in the immediate future is slim. 5 It is hoped that the efforts to implement the DOC and reach agreement on a COC will reduce tensions and contribute to the creation of trust among the claimants as such trust is a precondition for serious discussions on joint development arrangements.
B.
Implement the 2002 DOC and Work toward Adoption of a COC
C.
Better Management of Domestic Politics and Nationalistic Rhetoric
The Spratly Islands have become potent symbols of nationalism for the populations of the claimants. Accordingly, the public often perceives its Government as weak if it fails to aggressively assert its claims over the Spratly Islands. For example, while the international community perceives China as aggressively protecting its claims in the South China Sea, the Chinese people, particularly the netizens, often criticize their Government for not adequately asserting its position.
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There is a natural tendency for Governments to take actions and make decisions based on prevailing domestic politics or sentiments. This is dangerous, as not only does it further inflame national sentiments and emotions, it makes it difficult for the claimants to make reasonable compromises in international negotiations without being accused of surrendering their sovereignty. This is a major obstacle to any joint development agreement in the South China Sea (and any peaceful settlement of the disputes for that matter).
Accordingly, the Governments of the claimants and the media should make a serious effort to manage domestic politics and tone down nationalistic rhetoric associated with the claims to the Spratly Islands. First, Governments and the media should refrain from stoking national sentiments when incidents occur which are perceived as a threat to national sovereignty.
Second, the Governments should avoid taking extreme positions which are difficult to back down from. Third, the Governments can educate the public on the benefits and importance of joint development and the fact that it does not involve a surrender of sovereignty.
II. Increase Understanding on Relevant Legal Issues
International law may not determine the ultimate outcome of the South China Sea disputes as this in all likelihood will be fundamentally dependent on (geo)political factors. Nevertheless, international law will inevitably frame discussions and debate. The claimants are unlikely to accept a resolution or solution to the disputes that is contrary to generally accepted international law principles. Further, pending actual resolution of the South China Sea disputes, any actions or omissions by the claimants in relation to their claims in the South China Sea will be criticised and objected to if they are inconsistent with international law.
However, despite the importance of international law to the disputes, the claimants appear to lack a proper understanding of the relevant international legal principles involved (or arguably choose not to place any emphasis on such principles 
A.
The Role of Islands in Maritime Boundary Delimitation
As mentioned in the Introduction, it is critical to place the islands and geographic features of the South China Sea in their true context, as irritants to maritime delimitation as opposed to being central to this process. In order to do this, the claimants must understand general maritime delimitation principles under international law, the way that ocean boundary-making has evolved and, in particular, the effect given to offshore features in maritime delimitation. 
B. The Obligation to Limit Unilateral Activities in Disputed Areas
As explored in Chapter 2, 15 one of the fundamental principles in UNCLOS with respect to overlapping maritime boundary claims is that the States concerned are under an obligation, in a spirit of understanding and cooperation, to make every effort to enter into provisional arrangements of a practical nature such as joint development arrangements or other cooperative measures. 16 Such arrangements are without prejudice to the final delimitation of maritime boundaries or the resolution of the underlying sovereignty disputes. 
C.
Nature and Importance of Joint Development Arrangements
There is a general lack of understanding on the nature of joint development arrangements. Many officials do not appear to understand that they can enter into joint development arrangements without compromising their sovereignty or maritime boundary claims and without recognizing the legitimacy of the claims of the other parties.
The key advantage of joint development is that it enables utilisation of the resources while at the same time preserves the sovereignty or maritime claims of the Parties. However, some officials or groups in the claimants perceive that such joint development arrangements will either compromise their sovereignty claims or be perceived as recognition of the legitimacy of the claims of the other claimants. Similarly, there is also a lack of understanding on, or perhaps a refusal to acknowledge, the importance of cooperation with regard to shared interests and / or shared resources.
One of the ways in which such understanding can be enhanced is to organise seminars, workshops and other such meetings where such issues can be discussed and concerns raised.
Such seminars, workshops and meetings can be organised by think tanks and research institutes on a 'Track Two' basis so as to encourage free and frank discussion. Given the role of the media in fanning the flames of nationalism, some of the sessions should include members of the media, provided of course, that the media does not sensationalize the issues under discussion.
III. Reaching Agreement on the Areas for Joint Development
A critical prelude to engaging in serious discussions on joint development arrangements is agreement on the specific geographic areas which are subject to overlapping maritime claims and might be subject to such joint mechanisms. For many joint development arrangements, the area of joint development reflects the area of overlapping EEZ or continental shelf claims. However, this issue is much more complicated in the South China Sea. At present, there is no clearly defined overlapping claim area which could be the joint development zone in a joint development arrangement and there is no agreement between the claimants on 'areas in dispute.'
The following recommendations set out some options which would greatly facilitate agreement by the claimants on areas which could be subject to joint development.
A. Encourage Claimants to Clarify Claims in accordance with 1982 UNCLOS
As explained in Chapter 11, the co-operative arrangements in Asia demonstrate that one of the major factors conducive to joint development is the fact that the States involved had, in good faith, made defined maritime claims that had some legal basis under international law. At present, there is a significant lack of clarity on the basis, nature and extent of the maritime claims in the South China Sea, which has been discussed in Chapter 11.
It is therefore clear that all claimants should take steps to clarify their claims. and continental shelf of their own, and as mentioned above, this issue has not been definitively decided under international law. Nevertheless, such a clarification would be a major step toward reaching a consensus among the claimants on which areas in the South China Sea are in dispute and potentially subject to joint development arrangements, and which areas are not in dispute.
Even if such a process would necessarily highlight differences and disputes among the claimants, nevertheless, it would enhance clarity and arguably contribute to the creation of an atmosphere of trust. Similarly, the exercise by China of rights and jurisdiction within the nine-dashed line, in areas far away from any of the features, puts China on a legal collision course with the ASEAN claimants as they believe that such a claim is not consistent with UNCLOS or general international law. This also makes it much more difficult to reach any consensus on the 'areas in dispute' which would be the subject of joint development arrangements, as the practical result would be that most of the South China Sea would be an area in dispute. It is highly likely that the clarification of the claims made in the South China Sea will, at the very least, increase the trust and confidence between claimants and provide a solid foundation for negotiations on joint development arrangements to proceed.
B.
Areas for joint development versus 'areas in dispute'
While clarifying the claims will significantly contribute to determining areas in dispute, this may not occur for a long time. The question is whether the claimants would be able to negotiate 'areas for joint development' without identifying the areas in dispute.
If the status quo remains and the claimants, particularly China, do not clarify their claims such that it is not possible to identify an 'area in dispute', it may nonetheless still be possible for the claimants to reach agreement on the areas for joint development. Indeed, it is theoretically possible for the claimants to agree on areas for joint development without addressing the merits of the claims of China or of the other claimants. After all, the late Deng Xiaoping of China proposed that the claimants set aside the disputes and jointly develop the resources. 22 Therefore, it would be possible for the claimants to agree on areas for joint development which represented a compromise between China and the ASEAN claimants, without either side having to back down from their claims.
Identifying areas for joint development without definitively determining 'areas in dispute', however, may face some challenges. Some of the ASEAN claimants may well be resistant to such an approach. For example, the position of the Philippines has been that joint development or joint cooperation must be limited to the 'areas in dispute'. 23 The Philippines' position seems to be that claims to maritime space can only be made by making claims to maritime zones from land territory or islands as set out in UNCLOS, and they challenge the legitimacy of any claim by China based on historic rights or sovereign rights within the ninedashed lines. Therefore, the Philippines' position is that much of its EEZ is not within an area in dispute and would not be an area for joint development. Their position seems to be that the only maritime areas in dispute within their EEZ would be the 12 nm territorial sea adjacent to the disputed islands within their EEZ. However, despite these obstacles, identifying areas for joint development instead of trying to get agreement on or identify 'areas in dispute' (which may be never) may be a convenient way to remove an otherwise potentially intractable impasse in negotiations of a joint development arrangement.
C. Increase Knowledge of Features in the Spratly Islands
If the claimants are to enter into discussions to define areas for joint development, it is likely that the discussions will take into account the nature of the disputed features in the Spratly Islands.
The nature of the features is important to determine whether they are in principle subject to a claim of sovereignty and whether they are entitled in principle to an EEZ and continental shelf of their own.
As mentioned in Chapter 1, 24 the number and nature of the features in the Spratly Islands remains shrouded in mystery. While there are accounts of physical descriptions of some of the features made by geographers and academics, they are not up to date and not consistent with each other. The lack of definitive information on the number and nature of the features means that any discussion on the maritime zones that these features can generate under UNCLOS is mere speculation. This lack of knowledge contributes to the uncertainty and lack of clarity of the claims made by the claimants and also makes it difficult to identify disputed areas in which joint development can take place.
Accordingly, there should be further research on the features in the Spratly Islands. This could start with collating present information available and then verifying such information with satellite data. If neutral organisations or bodies carry out such research, the results are more likely to be taken into account by the claimants in any negotiations to define the areas for joint development.
A more radical and expensive but arguably more accurate approach would be to have physical surveys done of the Spratly Islands and information collected by qualified geographers.
However, before any such research takes place, it should be supported or agreed to by the claimants, and be done on a 'without prejudice' basis. 
D. Increase Knowledge of Nature and Location of Hydrocarbon Resources
As explained in Chapter 11, estimates as to the seabed energy resource potential in the South China Sea vary wildly and are generally highly speculative in nature. Given that the South China Sea disputes are commonly perceived to be driven by the 'oil factor,' it is self-evident that the claimants should know what is at stake or in other words, what are they really 'fighting' for.
While, as explained in Chapter 11, actual knowledge of hydrocarbon resources has the potential to make compromise more difficult, it can also add an impetus for States to enter into joint development arrangements, as they know that unilateral exploitation will be subject to protests and objections by the other claimants. Similarly, if it is discovered that there are no hydrocarbon resources in a certain area, it may also allow claimants to back down from initial hard-line or extreme positions. More practically, it will enable the claimants to know where the hydrocarbons are and hence, assist in identifying an area that could be suitable for joint development.
It may be the case that the claimants have some (or even extensive) data on hydrocarbon reserves in the South China Sea, acquired through unilateral seismic activities. However, such data does not appear to be publicly available and hence, is not helpful. Further, even if the data were made publicly available or were extended to other claimants, it will be open to the criticism that the data is not accurate or not properly acquired etc. Hence, the best-case scenario would be for joint seismic surveys to be done on a 'without prejudice basis'. 1. The terms of any joint seismic survey should be fair and equal to all Parties and should be perceived as fair and equal. The area in which the joint seismic survey is done will play an important role in whether the joint survey is perceived as fair and equal. The fact that the JMSU covered an area too close to the Philippines territory of Palawan prompted protests that Philippines had compromised its sovereignty.
2. The Parties to the joint seismic survey should be the claimants which have bona fide claims made in good faith to the area in which the survey will be taking place. It should also involve all claimants which have claims in that area as possible so as to avoid protests and persistent challenges. For example, if there is an area which is claimed by China, Philippines and Viet Nam, all three States or their national oil companies should be Parties.
3. The agreement for the joint seismic survey should have robust 'without prejudice' clauses to allay concerns of States and their national populations.
4. The States concerned may wish to engage seismic survey companies which have no connection to or interest in the Spratly Islands disputes. Similarly, they may wish to use foreign-flagged vessels which have no connection to the States concerned. This will contribute to the perception of neutrality.
5. The States concerned should be allowed to have observers on board the survey vessels carrying out the survey.
6. The States concerned should be as transparent as possible in negotiations and in the actual agreement negotiated.
7. The States concerned should also manage the expectations of the public by emphasising how the survey does not prejudice their claims in any way.
It should, however, be emphasised that, as noted above, such surveys, even where they yield promising results, do not guarantee the presence of oil and gas in commercially exploitable quantities -only exploratory drilling can reveal this. That said, such surveys have the potential to move discussions on possible areas for joint development.
E.
Begin with Joint Development Arrangements in Small Areas with a Limited Number of
Parties
As explained in Chapter 11, it is much easier to conclude joint development arrangements when there are two parties. There are six parties to the South China Sea disputes and this is a considerable obstacle in concluding joint development arrangements. However, if the claimants follow the advice of Hasjim Djalal of Indonesia, they will begin with the easy cases, or in ASEAN-speak the 'low hanging fruits'. These States have already reached agreement on their land boundary and on their maritime boundary in part of the Gulf of Tonkin. Therefore, it is not inconceivable to suggest that they may be able to reach agreement for joint development in a small area claimed by only those two
States. One area which might be considered is the area in the Gulf of Tonkin itself which is already subject to a joint arrangement regarding fisheries resources. Another possible area is near Vanguard Bank, outside the EEZ claim of Viet Nam, near Spratly Island, although admittedly this may be less likely given its proximity to disputed features. The cooperative arrangement could begin with a joint seismic survey between the national oil companies of the two countries and then lead to a joint development arrangement to further explore and exploit the resources. If
China and Viet Nam could agree to a joint development arrangement in one of these areas, it could serve as a model for joint development arrangements in other areas in the South China Sea.
Another possibility is for China and the Philippines to agree to a joint development arrangement on fisheries resources in the waters adjacent to Scarborough Shoal. Although relating to fisheries resources rather than hydrocarbons, a joint development or co-operation arrangement in the waters surrounding the Scarborough Shoal may be feasible in light of the fact that this area is also claimed by only two States, China and the Philippines. The major features of a joint development arrangement on fisheries could be used as a model for joint development arrangements on hydrocarbon resources in other areas.
Most of the larger islands which are in dispute are inside or just outside the Philippines'
claim to the islands in the Kalayaan Island Group. These islands are also claimed by China and Viet Nam. Therefore, these three claimants, or their national oil companies, could undertake action in a small area in the territorial sea adjacent to several of the disputed islands. They could agree to undertake joint seismic surveys in this area and to share the data, and they could specifically agree that the arrangement is without prejudice to the sovereignty disputes or to the eventual delimitation of maritime boundaries. Negotiations for such arrangements could be done directly by the concerned claimants, or through mediators.
At this point, it is appropriate to mention Taiwan. Taiwan is a claimant to the Spratly Islands dispute but is not recognised by the international community as a State. Also, China is reluctant to allow Taiwan to enter into negotiations as an equal party as it could imply that it is a State. Since the ASEAN States follow a one-China policy, the role of Taiwan in any joint development arrangements must be decided between China and Taiwan. Negotiations on the joint development of hydrocarbons could proceed without Taiwan so long as it did not include the area adjacent to the island of Itu Aba, which is occupied by Taiwan.
It should be absolutely clear that discussions to establish any of these arrangements are undertaken without prejudice to the underlying sovereignty disputes and maritime claims of the claimants. One of the benefits of joint development arrangements is that the claimants concerned can agree on joint cooperation arrangements in a specific defined area without any of them having to give up or clarify their claims to geographic features or maritime space.
IV. Reaching Agreement on Other Provisions in Joint Development Arrangements
Arguably, agreements on an area for joint development and the parties to a joint development arrangement (both of which are dependent on each other) are the main obstacles in negotiations on a joint development arrangement in the South China Sea. However, agreement on other provisions of a joint development arrangement will also need to be negotiated. While examining the existing co-operative arrangements in Asia was useful in setting out the issues and considerations that need to be addressed in any joint development arrangement, it also demonstrated that each joint development arrangement is unique, and that the precise terms of any joint development arrangement will depend on the particular needs and circumstances of the States at the time. Accordingly, this Volume does not intend to advocate any particular framework for the management of resources in a joint development arrangement for the South China Sea, be it a simple agreement between national oil companies or a more comprehensive structure establishing a joint authority. However, the following recommendations will facilitate negotiations on an appropriate institutional framework for a joint development arrangement.
A.
Conduct Research on Joint Development Regimes Suitable for the South China Sea
It may facilitate joint development if more research were done on joint development regimes that would be the most suitable for the specific and unique situation in the South China Sea. Such research can be done by independent experts, lawyers, think tanks or research institutions which are neutral and have no interest or connection to the disputes in the South China Sea. Analysis could begin by focusing on the main provisions in a joint development agreement that need to be decided, that is, the area in which the joint development should take place, the parties to such an agreement and the necessary institutional framework for management of the resources.
Consideration of joint development regimes should also be done with the input and involvement of the claimants on a non-binding and 'without prejudice' basis.
If the claimants were to actually see how and / or on what terms joint development can be done in real terms (as opposed to the abstract way joint development has been discussed until now), it would significantly enhance the chances of them coming to an agreement on joint development. While the joint development regime put forward would not bind the claimants in any manner, it would provide an excellent starting-point for negotiations.
B.
Involve Oil Companies in the negotiations
Oil Companies (both state-owned and privately owned) could have a significant role to play in facilitating joint development in the South China Sea. They are the contractors who will ultimately be carrying out exploration and exploitation and will be required to provide considerable capital input. It may be useful for the claimants to engage oil companies in the discussions for joint development arrangements. This is especially so if oil companies have been granted licenses to conduct seismic surveys in petroleum blocks in or near the area being considered for joint development.
Oil companies may also be in the best position to advise on the provisions best suited to a joint development arrangement in the South China Sea and can also facilitate joint development is through education and dialogue with the claimants on the benefits of joint development and on technical matters related to joint development (such as licensing regimes, petroleum laws, safety of installations). This would not only enhance understanding on joint development but also improve the lines of communication between the claimants and oil companies.
V. Conclusions
Overall, joint development arrangements offer a potentially highly attractive option to circumvent disputes and proceed with management and development activities in broad maritime areas subject to competing claims. When considering the potential merits of joint development arrangements, however, the potential downsides of joint development should not be lightly dismissed. Further, mere agreement on the joint development of seabed energy reserves does not mean that such resources will inevitably be discovered. apparent that a resolution of the sovereignty disputes and maritime delimitation issues in the South China Sea is highly unlikely either in the immediate or near future, whether through third party dispute settlement or bilateral or multilateral negotiations.
Second, in terms of conflict management and prevention, the terms of the 2002 DOC, while a significant milestone, has not been implemented. In particular, the potentially valuable confidence-building and tension-reducing measures outlined in the DOC have not been realised.
While there is some positive progress in that Guidelines on Implementation were agreed upon in July 2011, that it took almost a decade to achieve even this preliminary step towards implementation does not offer strong grounds for confidence in the capacity of the DOC as a means to manage the South China Sea disputes. Further, although there are presently on-going discussions between ASEAN and China on a legally binding code of conduct (COC) in the South China Sea, actual agreement on this appears to be a long way off. Moreover, the COC (as well as the 2002 DOC for that matter) will not address the underlying sovereignty and maritime disputes.
While it is likewise the case that joint development does not address the underlying territorial and maritime jurisdictional disputes, nonetheless this option offers multiple distinct advantages. Of especial note, entering into a joint development arrangement as a 'provisional arrangement of a practical nature' is an accepted legal option, warranted under UNCLOS and recognized by international courts and tribunals as an equitable solution to overlapping maritime claims. Such joint mechanisms also represent a functional necessity to enable utilization of resources in disputed areas whilst simultaneously, and critically, being without prejudice to existing claims.
In short, continued deadlock regarding overlapping maritime claims and failure to enter into joint arrangements means that any seabed energy resources that underlie disputed waters will necessarily remain there and be of no benefit to any of the States involved. Further, without joint, cooperative arrangements, maritime disputes will remain an ongoing source of inter-State friction and contention. This, in turn, is likely to have negative, even disastrous, implications for relations between the States concerned and, ultimately, threaten international peace and security.
